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l. Introductionl,2

Recent decades have seen the dramatic increase in the conclusion of internatiorral

conventions of binding nature, voluntary codes of conduct and guidelines and various

programmes of action for implementation by states, inter-governmental orgarrizations and

private sector and non-govemmental organizations. Three primary reasons may be listed for
this development:

o the need to manage so-called 'global commons', i.e. natural resources which are used in
cornmon by many or all countries, (e.g. fisheries resources; climate; seas; outer space);

. the increasing economic relationships between countries requiring agreements on tariffs
(e.g. import and export duties) and non-tariffmeasures (e.g. technical and sanitary

standards of products) in international hade;
r the er.rergence of an international civil society demanding the protection of human rights

and standards of behaviour by states, organizations, firms and individuals with respect to

important areas (e.g. human rights and labour standards; safety standards on board of
fishing vessels; etc).

International conventions and other instmments are usually negotiated between

governments, often under the aegis of the United Nations an' its various specialized agencics.

This has also applied to those relevant to fisheries and fish harvesters and fishworkers
addressed in this paper. Only selected provisions can be discussed in this paper because of
their comprehensive and voluminous nature.

The paper is largely chronologically structured starting with the origins and

negotiation process of the most important international fisheries agreement, the 1982 United
Nations Convention on the Law'of the Sea (1982 Convention) which formally entered into
force not until l6 November I 994, i.e. one year after the minimum number of sixty states had

deposited their instruments of ratification or accession. the 1982 Convention was innovative
in several aspects (e.g. the introduction of an international dispute settlement mechanism), and

set important precedents for the negotiation procedures of complex international agreements

in other areas.

Even prior to its enbry into force, certain aspects of the 1982 Convention were subject

to a new negotiation process in the UN Conference on Straddling Fish Stocks and Highly
Migratory Fish Stocks (in the fotlowing rcferred to as UNFish Strrcks Conference) that

commenced in April 1993 and led to an agreement inAugust 1995.

The UN Fish Stocks Conference is one of several international activities with
relevance to fisheries pursuant to the 1992 United Nations Conference on Environment and

Der cloprnept (LJNCED or Rio Conference) and its two principal outcomes: (1) Rio
Declaration and (2) AgendalL Others include the 1995 Global Programme of Action for the

Protection of the Marine Environment from Land-Based Activities (GPA) adopted in
Washington in 1995 and the 1995 Jakarta Mandate on Marine and Coastal Bioiogical
Diversity. The latter is the outcome of the second Conference of the Parties to the Convention

' The views expressed in this paper are those of the author. They do not necessarily represent the views of the

Food and Agriculture Organization of the United Nations (FAO), nor any of its Members.
t Nothiog in this paper implies the expression of any opinion whatsoever on the part of the FAO concerning the

legal status of any country, territory, city, or area or of ia authorities, or concerning its fronticrs or boundaries.
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on Biological Diversity (CBD). CBD was opened for signature at the Rio Conference and

entered into force in 1993.

In a parallel process to the UN Fish Stocks Conference, countries negotiated a Code of
Conduct for Responsible Fisheries (in the following referred to as Code) under the aegis of
FAO. The Code was adopted by the Conference of FAO at its trventy-eight session in
November 1995. It is voluntary in nature and rnuch wider in scope than either the 1982

Convention or the Fish Stocks Agreement encompassing provisions not only on marine

fisheries but also on aquaculture, fishing operations, fish Eade, the integration of fisheries into
coastal area management and fisheries research.

A feature of all recent international negotiation processes including the UN Fish

Stocks Conference and the Code negotiations is the broad interest of non-governmental

organisations (NGOs) in fisheries and marine issues, their high technical competence and their
influence on the dr:efting of provisions important for their constituencies.

In terms of duration of the negotiation process, was closely followd by the marathon

Uruguay Round of Multilateral Trade Negotiations which opened in Punta del Este in 1986

and concluded in December 1993. The outcome of the Uruguay Round is recorded and

annexed to the 1994 Malrakech Protocol of the General Agreement on Tariffs and Trade

(GATT). [t provides for reduced trade barriers thereby increasing market access. Some of its
implications for trade in fisheries are discussed in this paper.

The principal mandate of the lnternational Labour Office (ILO), a UN specialized

agency, is to assist governments of member States and their employers'and workers'

organizations to develop and codiff in conventions and recommendations international labour

standards and human rights. These refer to all work-related matters such as the abolition of
forced labour, freedom of association, equality of treatment and opportunity, social security,
conditions of work, maternity protection, minimum age for entering the labour market,
protection of migrants and specific categories of workers such as seafarers including
fishworkers, and others.

Various international conventions have been negotiated under the aegis of the

International Maritime Organization (IMO) on maritime safety including safety on board of
fishing vessels and on marine pollution prevention. This paper will briefly discuss some

provrsions of these conventions which are ofparticular interest to fishworkers and their
organizations.

2. The 1982 United Nations Conveiltion on the Law of the Sea (1982 Convention)

The United Nations f'onvention on the Law of the Sea was opened for signature on 10

December 1982 in Montego Bay, Ja.naica. This marked the culmination of more than 14 years

of negotiations and work involving participation by more than 150 countries representing all
regions of the world, all legal and political systems and the spectrum of socio-economic
development. The 1982 Convention embodies and enshrines the notion that all problems of
ocean space and ocean resources are closely interrelated and need to be addressed as a whole.3

An overview of the 1982 Convention is given in Annex I as prepared by the Division for

t tIhI, 1983; see also the Internet site http://www"un.org/Depts/los/losconvl.htn).
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Ocean Affairs and the Law of the Seq United Nations Office of Legal Affairs
(LrN/DOALOS).

This section presents the 'fisheries aspects' of important provisions of the L982
Convention relating to the territorial se4 the exclusive economic zone (EEZ); and high seas.

'Fisheries aspects' are here defined as those provisions which address the rights and
obligations of States concerning the use and conservation of marine living resources. An
understanding of the origrn and meaning of these provisions is possibly best obtained through
a recourse to history. A fine historical analysis has been made by Satya Nandan of Fiji, the
former Under-Secretary General, Specral Re,presentative of the Secretary-General for the Law
of the Sea and the Chairman of the UN Fish Stocks Conference, from which much of the
following has been taken (Nandan, 1987: 171-188).

In hindsight one can safely say that one of the key mechanisms for the success of the
Law of the Sea negotiations was the concept of a 'package deal' which implied that no issue
was adopted until all issues were settled and the Convention could be agreed upon in toto.
This mechanism allowed for the reconciliation of varied interests across different smaller
parcels of the entire package. Concessions made by a country or group of countries in one
area of the 1982 Convention could therefore be rewarded in other areas. Part V of the 1982
Convention on theEEZ (articles 55 to 75) is one of the most interesting parcels and the most
important one for fisheries.

The 1982 Convention definition of the EEZ and of states'duties and rights therein is
the outcome of a compromise between a'territorialist'perspective of some coastal countries
asking for full sovereignty, as applicable to the territorial sea, and the 'pafimonial sea

concept' advanced by other countries placing emphasis on economic jurisdiction over
renewable and non-renewable resources but not sovereignty over the sea as such (Nandan,
t987:l 78).

The basic idea of 'territoriality' is the extension of all sovereign powers of the State
from its land area to a sea belt adjacent to its coast whose maximum width is specified in
Article 3 as I J nautical miles from the baseline. Historically, the practical width of the
territorial seas was not unrelated to the States' capability to enforce sovereignty by military
force, if needed.a

The sovereignty of the State in the territorial sea is absolute with the exception of the
right of innocent passazeby ships of all States as elaborated in Articles l7 to 32. Article 19

defines innocent passage which explicitly excludes any fishing acfivities. The right of
innocent passage was a key requirement for states to accept the extension of the territorial sea

form ttre traditional 3 to 12 miles.

In a zone contiguoirs to the territorial seas, i.e. the Contiguous Zone, and up to a
maximum width of 24 nautical miles from.the baseline, the State can exercise the control
necessary to prevent infringement of its custom, fiscal, immigration orsanitary laws and
regulations within its territory or territorial sea (1982 Convention, Article 33).

Until the 1982 Convention, the sea area beyond the territorial sea was considered the
high seas where no privileged rights of coastal states prevailed over the use of the living and

t 
The range of a shot from a land-based cannon is said to have given the rationale for the historical limit of the

territorial sea of 3 rniles.
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non-living resolrrces. This condition still applies in those seas where coastal states have not t*.*,

yet declared EEZs such as in the Mediterranean.

. Nar:dan notes that while the first important assertion of exclusive jurisdiction over

marine resources beyond the territorial sea was made by the USA in the Truman Proclamation

of 1945, the tme parents of the EEZ concept were certain Latin American states. In 1947

Chile and peru established through presidential declaration and degree respectively maritime

zones of 200 miles to"reserue, protect, maintain, and utilize natural resources and wealth"-5

The source of the 'mystical' 200-mile lirnit was traced back to a map in a magazine article

discussing the Panama Declaration of 1939 in which the UK and the USA agrued to establish

a zone of securiry and neutrality around the American continents in order to prevent the

resupplying of Axis ships in South American ports. Offthe coast of Chile, the map indicated a

width of 200 miles of this neuhality zone (Nandan 1987).

Concurrently to the Truman Proclamation, the US Govemment issued a proclamation

on the US policy *itft respect to coastal fisheries in certain areas ol the high seas vhich was

remarkable because of its explicit rationale for extended jurisdiction over fisheries resources:

"In view of the pressing needfor consertation and protection offishery resources, the

Governmiut oTthe Untted States regards it as properto establish conserttation zones in t----l
areas of the high seas contiguous to the coasts of the United States in whichfishing

activities shatl be subject to the regulation and control of the United States. "(quoted in

Nandan, 1987:l;-,).

While clearly the impetus for establishing EEZs was governed by the wish of coastal

countries to secut" i l*ger share of the marine resources adjacent to their coasts, an important

contributing consideration has been that the amount of wealth which can be derived from the

marine resource s within territorial waters is not independent of the exploitation activities

which take place in the adjacent high seas. This evidently applies to many fish stocks whose

range is far wider than 12 miles and u'hich thus can be subjected to exploitation both within

*d b*yond the territorial sea. It is, hurvever, not only living resources which might straddle

beyond lZ nm but also certain mineral resources, in particular oil and gas deposits. This

r*pl"it r why within a two-month period in 1949, ten Arab States and emirates issued

unilateral declarations proclaiming sovereignty particularly over the petroleum resources on

the continental shelf (Nandan, 1987).

The first international instrument to proclainr ;xtended jurisdiction up to a 200 mile

limit was the lg52 Santiago Declaration signed by Chile, Ecuador and Peru. However, at the

first and second UN Conferences on the Law of the Sea hetd in Genevrin 1958 and '960, the

principles embodied in the Santiago Declaration did not find much support among other states

and left the three countries in iscrrted positions (Nandan, 1987). Nevertheless, over the

decade of the 1960s, several more Latin American countries declared EEZs which contributed

to the decision of the UN General Assernbly (Resolution 2750) in 1970 to mandate the

Committee on the Peaceful Uses of the Sea-Bed and the Ocean Floor beyond the Lil its of
National Jurisdiction to act as the preparatory body for the Third United Nations Conference

on rhe Law of the Seawhich ultimately resulted inthe 1982 Convention (Nandan, 1987).

In spite of the precedence set by the Truman Proclamation, the impetus for extended

jurisdictioncan clearly be traced to the rvell-founded concern of many developing countries

r Presidential Declaration Concerning Continental Shelf of'23 June 1947 quoted in Nandan,7987:.175.
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that the technologically advanced fishing fleets of industrialised countries are the principal

beneficiaries of the then prevailing regime of the freedom of the seas.

The principle of the freedom of the seas goes back at least to Hugo Grotius who in his

treatise, Mare Liberum (1608), argued that fishery resources were so abundant that no one

would benefit from having exclusive rights over them and there was no possibility ol their

being over-exploited. He also asserted that exclusive rights could not be effectively

maintai^red because of the extensive range of fishery resources (FAO, 1981).

He was not quite right on the former point because already in the early 1600s

fishermen from western European, finding the herring in short supply in the North Sea,

moved across the Atlantic to catch them on the Grand Banks offNewfoundland. Once fishing

gotpoore, rhere, fishermenmoved furthersouth to the banks offNew England (FAO, 1981).

This pattern of fishing has prevailed for mor. rhan 300 years: with catches per unit of
effort declining on traditional grounds, fishing fleets move on to more lucrative fishing areas'

develop more powerful fishing techniques and increase the range of the vessels to exploit

more distant waters. While, until the 2nd World War, the distant-water fishing fleets came

principally from western Europe and Japan, thereafter several East European countries,

Lspecially tttu Soviet Union, as well as a few developing countries including Cuba, Thailand

and Ghana, developed their distant-water fleets (FAO, 1981).

The interest of countries having important long-distant fleets (the so-called distant r

rvater fishing nations (DWFN)) found expression in propo-sals to concede 'preferential fishing

rights' to coastal countries in areas beyond territorial rvaters rather than 'exclusive rights' or

'sovereignty'. While early on in the negotiation process few, if any state, questioned the need

to abolish the principle of the freedom of the high seas in a zone of a certain width beyond the

territoriul seas, there were substantial differences in the positions of countries on the kind of
duties coasral countries should be required to accept ih exchange for obtaining extended

jurisdiction.

As becomes clear from the final text on the EEZ (Articles 55 to 75), to achieve a

global consensus, coastal countries were required to accommodate two major concerns from
i. o distinct groups of countries: a) countries having long-distance fleets needed to be assured

tirat their fishermen conrrirued to obtain access Io their 'traditional' fishing grounds; and b)

land-locked and geographically disadvantaged developing countries needed to be gir',"r some

special considerations as otherwise they would have litr'-'to gain'frorn a new Law of the Sea.

Then there are, in addition, several special concerns of specific countries which weighed

heavrl)'in the final text, such as thoseof, for example, the United States in respect to highly

migratory species, essentially various tuna species; marine mafilmals; and anadromous

stocks, essentially salmon species.

The two key'fisheries' articlesof the lgszConvention are Article 6l Conservation of
the li,t'ing resources and, Article 62 {Jtilization of the living resources which are reproduced in

Annex 2. There are several principles contained in them including for coastal countries to

ensure the conservation of the living resources and to promote their optimum utilization- The

consen,ation objective is expressed by the requirenrents i) to determine the total allorvable

catch ITAC) in the EEZ, ii) guided by the best available scientific evidence to avoid over-

exploitation of target species and of associated or dependent species, iii) maintain or restore

harvesred populations at levels which can produce the maximum sustainable yield, and iii) to
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exchange relevant scientific information with all states and organizations interested in the
resources,

The principal idea in promoting the objective of optimum utilization of the living
resources is that those states which do not have the required fishing capacities should make
available surplus fishery resources to other states, in particular to land-locked and

geographicaliy disadvantaged developing states of the same region6, and to those states whose

nationals have habitually fished these resources. In practice, articles 69 and 70 speciffing the

respective rights of land-locked and geographically disadvantaged states vis-i-vis such

surplus, were hardly ever applied.

The interpretation ofwhat in fact amounts to 'surplus' lsslains contentious until today
because of the anrbiguity of the text and the real practical difficulties of measuring the

abundance of fishery resources and ihe size of fishing capacities. The ambiguity of the text
results from two specific formulations: a) in Article 6l(3) the desirable stock level is given as

the one producing the manimum sustainable yield but with the suffice"as qua,"lied by

relevant environmental and economic factors, ineluding the economic^needs of coastal fishing
communities and the special requirements of developing States, ...... "; and b) Article 62 (3)

with reference to allocating a part of the total allowable catch to other states: In giving access

to other States to its exclusive economic zone under this article, the coastal State shall take

into account all relatantfactors, including, inter alia. the significance of the living resources

:!..r::,:r* 
to ttte economy of the coastal State concerned and its other national interests

Not unexpectedly, it has proven impractical for most coastal states, especially in the

tropics and sub-tropics, to determine the TAC by species and assess for each of them that part

which is in surplus of the state's own harvesting capacity. Furthermore, even if the difference
could be determined between the TACs and domestic harvesting capacity, the exploitation of
the surplus by a foreign fleet woulrl usually affect the economic perfortnance of the local fleet.
This results from the fact that for nrost fish stocks the catch per unit of fishing effort declines

as total aggregate fishing effort increases. Therefore, even though the domestic fleet may still
be able to take the same amount of catch, its profitability woul,r be reduced by the harrresting
activities of a foreign fleet ffid, wherever a sharing system prevails, the income of crew
members would also decline.T

At the time when the Convention was signcd in December lg}L,the reference in it to a
target stock size which can produce the manimum sustainable yield ($SV1 was subject to
critique by not only fisheries economists but also fisheries biologists.'From an eco.,omic point
of view, at the stock size producing MSY, a fishery rnay already show serious signs of
economic over-fishing. From r biological point ofview, fishing at the MSY level not only
increases the instability of the ecosystern but also neglects species interactions (Garcia et al.

1986;196). In addition, given the inherent uncertainticinestimating stocl: abundance, a
precautionary approach to resource conservation may rquire to target at stock siz' , higher
than those producing MSY.U The idea of precaution was subsequently incorporated into the

UN Fish Stocks Agreement discussed further below.

o 
Note that this does not apply to land-locked and geographically disadvantaged developed states

t 
On this point and other aspects cf surplus assessment see the 1986 article in Marine Policy of the following

three eminent fisheries scientists: S. M.Garcia, .late J.A.Gulland and E. Miles.t Sr. FAO, 1996, for deails on the precautionary approach to fisheries.
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Article 6l (3), however, taken by itself, may be interpreted more literally in that a state

can allow harvesting activities which reduce stock size below the MSY level for economic

and socio-economic reasons such as to provide employment and income to fishing

communities. Such an interpretation, apart from its short term outlook, could hardly be taken

to justiff the allocation of surplus resources to foreign fishing vessels. It may also be seen to

mn counter to the coastal state's basic obligation expressed in paragraph (2) of the silme

Article not to endanger by over-exploitation the maintenance of the living resources in the

EEZ. Today, the prwailing view of fisheries biologists is that any form of biological over-

fishing entails a risk to the maintenance of the concerned fish stock.

Article 62 (4)provides certain elaborations on the conditions which may be placed

upon foreign fishing vessels harvesting the surplus resources in a coastal country's EEZ.

TL6* *"y io"lude licensing for fees and other forms of remuneration; determining the

species and fixing quotas; regulating harvesting seasons, areas and methods; requiring the

conduct of res..,ritr-and training and the placement of observers on board of fishing vessels;

laying down the terms and c,,irditions for joint-ventures and requiring the catch to be landed

indomestic ports; and specifying the information to be submitted. While most fisheries

agreements betrveen coastal ard-foreign fishing states contain some or most of these

piovisions, in practice it has often been difficult to ensure compliance by foreign fishing fleets

with the laws and regulations of the coastal country as prescribed in Article 62 (a). The

difficulties of enforciment of laws and regulations, however, one may add are rarelY specific

to foreign fishing but apply equally to domestic fleets.

Article 73 discusses specifically the enforcement of fisheries laws and regulations of
the coastal State in its EEZ.It is of particular significance in view of the human hardship

which has been created by the seizure of vessels and crew which were found to fish illegally

in countries' EEZs. While law enforcement requires deterrence, ArticleT3 (2) and (3) require

states to promptly release arr-ested vessels and their crews upon the posting of reasonable bond

or other security and that penalties for violations of fisheries laws and regulations in the EEZ

may not include imprisonment ffid, in the absence of agreements to the contralY, Do form of
corporal punishmrttt. fn practice, the arests of foreign fishermen for extended periods of time,

analogous to jmprisonment, have been observed.

parr VII (Articles 86-120) and Part XII (Articles 192-237) of the 1982 Convention

cleal with high seas and the protection and conservation of the marine environment

respectivety. erticle 87 specifies the meaning of thefreedom of the high.reas and Articles 116

to 120 address the conservation and management of the livin5 :esources of the high seas- The

implementation of these articles oy 
"o*tties 

and regional fisheriei organizations will be

facilitated and sfrengthened by the UN Fish Stocks Agreement (see below).

The provisions of Part XII on the protection of the marine environment are of a

general nature but have 'er the years been complemented by more specificlegal instnrments,

including conventions negotiatetr under the aegis of the lnternational Maritime Organization

1nvIO) *O guiAelines such as the I 985 Montreat Guidelines for the Protection of the Marine

Environment from Land-Based Sources of Pollution (see below).

In summary, the lg82 Convention has been a milestone in human history by setting a

precedent for the creation of complex international rules, including dispute settlement

mechanisms and the assignment of rights over resources which formerly were 'global

commons' through a peaceful negotiation process. The laffer has itself created highly
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valuable insights on the conditions needed for successful bargaining, which ha.s had a direct
bearing on many subsequent intern:tional and regional negotiations in various areas including

frade and peace.

3. Rio Declaration and Agenda 21

The l ggzlJntted Nations Conference on Environment and Development (LINCED),

also called the Earth Summit or the Rio Conferenc:, has probably been the largest

international conference ever organized in human history. Exce,pt for the Conve,lrtion on

Biological Diversity (CBD), the Rio Conference has not resulted in any binding international

agreement. The Rio Declaration on Environment and Development proclaims 27 principles

addressed to states, individuals, groups and the international community in general. A
summary of the main contents of each principle is givan in Annex 3.

The second main outcome of UNCED is Agenda 2I, ablueprint for action for global

sustainable development into the 2lst century. It comprises fourmain sections addressing the

(1) social and economic dimensions (intemational cooperation, combating poverty, changing

consumption patters, demographic sustainability, human health and sefflement; integration of
environment and development in decision-making); (2) conservation and management of
resources for development (i.e. atmosphere, land resources, combating deforestation and

desertification, managing fragile ecosystems, sustainable agriculture and rural development,

conservation of biodiversity, sound management of biotechnology, protection of oceans, seas,

coasts and their living resources; (3) strengthening the role of major groups (i.e. women,

children and youth, indigenous people, NGOs, local authorities, workers and their trade

unions, business and industry, scientific and technological colnmunity, farmers); and (a)

means of implementation (financial resources, technology and know-how transfe-r, science and

education. awareness creation, capacity-building, international legal instruments and

iurangenr " irts, information for decision-making).

The full title of Chapter 17, section},reads: Protection ofthe oceans, all kinds of
seas, including enclosed and semi-en- iosed seas and coastal areas and the protection, rational

use and development of their living resources. [t comprises seven programme areas dealing
u'ith (A) integrated coastal and marine management, (B) marine environmental protection, (C)

sL.,iainable use and consc ','ation of marine living resources of the high seas, @) sustainable

use and conservation of marine living resources urider national jurisdiction, (E) critical
uncertainties for the management of the marine environment and clir4ate change, (F)

strengthening international, including regional, coop€ratlon and coordination and (G)

sustainable development of small islands. The emphasis of program:rre area (A) is on

stren5.irening integrated planning and coordinating mechanisms for the sound management of
multiple use resources and for conflict resolution and prevention.

Area (B) addresses the three principal sources of rnarine pollution: (i) land-based

activities which are responsible for about 70 percent of pollution, and (ii) maritime transport

and (iii) dumping at seawhich each contribute about 10 percent. The 1995 Global Programme

of Action for the Proiection of the Marine Environment from Land-Based Activities (GPA)

adopted in Washington in 1995 is a direct follow-up to this part of Agenda 2l and based on

the 1985 Montreal Guidelines for the Protection of the Marine Environment from Land-Based

Sources of Pollution. A summary of the specific objectives and targets of GPA are given in
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Annex 4. The International Maritime Organization (MO) addresses pollution from maritime

trairsport and dumping as discussed firther below.

The most important recommendation in programm€ anea (C) is the convening of an

intergovernmental conference under the auspices of the United Nations on the management of
straddling fish stocks and highly migratory fish stocks and drawing in its work on the

scientific and technical studies of FAO. The outcome of this conference is discussed in the

next section below.

Programne anea (D) lists some of the iryortant proble,ms faced in the man4gemeirt of
living trrorrrces under national jurisdiction including svffishing, unauthon?d fishing by

foreign vessels, ecosystem degradation, overcapitalization and excessive fleet sizes, non-

seleciive fishing g€tr, increasing competition benreeir artisanal and large-scale fishing and

between fishing and other tlpes of activities. There has been considcrable influe,nce by non-

governinental Jrganitations including those representing the interests of fishworkers on the

objectives and the management-related activities listed in this programme area* States are

called on to take into account traditional knowledge and interests of local comnunities, small-

scale artisanal fisheries and indigenolrs people in development and management Fograrnmes.
They should ensure the sustainability of small-scale artisanal fisheries by integrating their

concerns into development planning flnd, where appropriate, encourage representation of
fishermen, small-s""le fishworkersrwome,lr and local communities and indigenous people.

The rights of small-scale fishworkers and the special situation of indigenous people and local

communities are specifically acknowledged, including their rights to utilization and protection

of their habitats on a sustainable basis.

Programme area (E) addresses research needs on the impact of atmospheric and

climatic changes on the marine environment and living resources while programme area (F)

spells out the special problems and needs of small island states and how they should be

addressed. Ttre main international follow-up to the latter was the United Nations Small Island

Conference held in Baftados in 1994.

Chapter l5 of Agenda 2l is entitled "C-onse,rvation of biological diversitt''and its

primary objictive is to support the implementation of the Convention on Biological Diversity

tCgnl. Rs ttre earth's oceans, seas and coasts are major re,positories of biodiversity, the 2nd

Conference of the Parties to CBD held in 1995 in Jakart4 Indonesia, dealt specifically with
marine and coastal biodiversity. The main outcome of this Conference, the Jakarta Mandate,

calls on governments to introduced integrated coastal .rrea management, establish marine and

coastal protected areas, ensure that coastal and marine resources are'used within sustainable

limits and maricultwe practices are sustainable, and preve,nt the introduction and support the

eradication of alien species which threate,n ecosyste,ms, habitats or native species.

4. The l99S Ag,'eement on the Conseration and lVlanagement of St 
"ad[ng 

Fish Stocks

and Highty Migratory F ish Stocks (tIN Fish Stoclcs Agreement)

The impetus for the need to strengthen the implementation of the 1982 Convention
provisions with respect to fishing on the high seas arose because of serious concern in the late

1980s over driftnet fishing on the high seas, initially in the South Pacific region where from
1988 a driftnet fishery by Japanese, Taiwanese (province of China) and South Korean vessels
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expanded rapidly for principally albacore tuna.e This resulted in the expression of grave

concern by South Pacific countries and territories about (a) its impact on the albacore stock

grven the fact that driffnets target mostly on younger and juvenile fish, O) the incidental

harvest of marine mammals and birds in nets stretching up to 50 km in lenglh, (c) the 'ghost

fishing' of nets lost or abandoned at se4 and (d) the navigational haeard created by nets of
such exceeding length. South Pacific countries called for a ban of driftnet fishing in the region

which found expression in the Tarawa declaration of South Pacific Heads of States and in the

Wellington Convention of 1989 (Wright and Doulrnan, l99l).

The issue was also discussed in the UN General Assembly which adopted Resolution

M1225 on Large pelagic drifuet fuhing and its impact on the living marine resources of the

world', o""oni ond t"* which called for (l) immediate action to reduce driftret fishing in the

S,ruth Pacific and its cessation by no later than I July 1991 as an interim measure;(2)

moratoria be placed on all large-scale pelagic driftnet fishing on the high seas by 30 June

lggl,unless effective manage;itent and conservation measures were taken based on

statistically sound analysis; and (3) there be an immediate cessation of the expansion of the

large-scale pelagic driftret fleet fishing on the high seas in the North Pacific, FAO was

d.irected in the resolution to convene an expert consultation on the matter. In it and in

subsequent inter-govemmental consultations at the 1990 FAO Conference, the 1991 FAO

Committee on fiiheries and the LggzCancrin Conference on Responsible Fishing, the wider

issues of the management ofhigh seas fisheries came to the fore which then found expression

in the specific recommendation on this maffer in Chapter 17 of Agenda?l.

Pursuant to this recommendation, the General Assembly of the United Nations

(1}lGA) convened in I 992 the UN Fish Stocks Conference with the following terms of
reference: (1) identiff and assess existing problems related to the conservation and

management of s6addling fish stocks and highly migratory fish stocks; (2) consider means of
improving fisheries_cooperation among States and (3) formulate appropriate

:3cornmendations.'o The Conference held five substantive and one organisational session

befween April 1993 and August 1995. Remarkable was the large attendance of non-

govemmental organizations representing environmental, fishworkers, industry and other

related interests.

Hayashi (1996) has categorized the contribution of the IJN Fish Stocks Agreernent to

the 1982 Convc :ion into three aspects: (1) facilitation of implementation of the Convention;
(2) strenglhening of the Convention regime and (3) development of general or framework

rules set out in the Convention. Regarding the first point, the Agreeqent prol ,des in, for
example, Article 5, a number of specific ways how states may fulfil their obligations under the

1982 Convention to conserve and manage highly migratory' .'rnd straddling fish stocks. These

include some innovations to the 1982 Convention such as the application of the precautionary

approach, the requirement of states to take measures to prevent or eliminate not only
overfishing but also excess fishing capr.: ity and the duties to protect biodiversity and take into

account the interests of artisanal and subsistencc fishers.

n 
On th. history of driftnet fishing in the South Pacific and regional and international reactions to it, see Wright

and Doulman (1991)
r0 

Detailed reviews of thc stnrcture, process and outcome of the Conference can be found in Doulman ( 1995)

and Hayashi (1995), on whose writings this section is largely based.
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The Agreement stnengthens the 1982 Convention provisions on the collwtion and

sharing of information and elcpands its dispute settlement provisions to all states whether or

not they are parties to the Convention (Hayashi 1996:55-56).

The most significant contribution of the UN Fish Stocks Agreqnent is in those areas

where it further develops the 1982 Convention rules and principles. The precautionary

approach was unknown in fisheries at the time the Conventionrryas signed in 1982. Since

about the mid-1980s it has become increasingly adopted in national and regional legal

instruments addrassing primarily eirvironmental aspects rHayashi 1996) but its orign goes

back to human health protection from pharmaceutical and cheinical compounds. It found

intemational recognitibn in Principle 15 of the Rio Declaration. Applied to fisheries, the

approach calls in Articl e 6, inter ilto,for taking explicitly into account uncertainties related to

the size of fish stocks and the impact of fishing on thern and the laytng down of precautionary

reference points.

Among the most notable irurovations infioduced by the UN Fish Stocks Agreement is

the notion of compatibility of consenation and management measures adopted in EEZs and

on the high seas as detailed in Article 7. The scientific basis of compatibility is the biological

unity of fish stocks ild, thus the need to apply coherent management measures throughout

theii geographic mnge of exploitation. Article 7 requires coastal and long-distance water

fishing *tio* to "igree uryn the measures n"""tiory for the conservation of these stoclci-"

and pending reachin! such agreerneng to enter into provisional iurangements of a practical

nature. If no agreement can be reached within a reasonable period of time, any of the

concerned States may invoke the dispute settlement procedures provided through the 1982

Convention (Hayashi, 1996)-

Another innovation ofthe UN Fish Stocks Agreement is that it obliges states whose

fleers exploit highly migratory and shaddling fish stocks ts either join existing regional

fisheries organ iuti,ons orto adopt the conservation and.management measures instituted by

them. Where no such regional oryanization or arrangement exists, States are required to

establish new ones. Hayashi (1996:58) notes that "[T]he combined effect of these provisions

is to exclude those Statls which are not mc:nbers of the existing regional organization or do

not agree to apply its measures from conducting fishing operations for the straddling stocks

and highly mffiory stocks in the area concemed, thus denying their freedom to fish on the

high su..S."

The Agreement lays down more stringent flag state duties than contained in the 196:

Convention. In principle, no State is authorized to prt*it vessels fling its flag to fish on the

high seas if it is not able to exercise effective control over them. This incltrdes eruuring the

co-mpliancc of its fleets with snanagement measures agreed upon by regional fisheries

organizations and the investigation and sanctioning of violations

ln respect to enforce,meir! the UN Fish Stocks Agreement goes even furttrer by

perrnitting any member state of a regional fisheries organiration to board and inspect any

fishing vessel in order to ensure compliance with adopted conservation and rnanagement

measures. It also introduced the new concept of 'port state enforcement' which gives the port

State the right to inspect catch, fishing gear, log books etc., of a foreign fishing vessel which

uses voluntarily its ports or offshore terminals.
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The special requirements of devefoping States are acknowledged in Arti cle Z4which
mentions, in particular, in paragraph 2(a)" ...., the nutritional requiriments of their
populations or parts thereof; " and in paragraph 2 (b): "the need to avoid adverse impacts on)'
and ensure occess to fisheries by, subsistence, small-scale and artissnal fishers and women
fishworkers, ds well as indigenous people in developing States, particularly small island
developing States;" .

In conclusion, the UN Fish Stocks Agreement strengthens and facilitates the
implementation of the management and conservation provisions of the 1982 Convention
applicable to straddling and highly migratory fish stocks. Its historic and revolutionary
dimensions result from innovations in several important areas, including the concept of
compatibility, obligations towards regional fisheries organizations and, the monitoring and
enforcement powers by non-flag and port states (Hayashi , 1996).

5. The Code of Conduct for Responsible Fisheries rl

The Code of Conduct for Responsible Fisheries (Code) was adopted by the FAO
Conference at its rwenty-eight session in 1995. It was negotiafed over a period of two years in
five formal sessions with the active participation of rnany of FAO's member states and
important national and international fisheries NGOs representing environmental, industry and
small-scale fi sheri es and fi shworkers interests.

The initial impetus forthe concept of responsible fishing can also be traced back to the
large-scale pelagic driftnet fishing issue and the discussion of it at the l99t FAO Committee
on Fisheries. However, it was the Declaration of Cancrin which pushed forward the idea of a
Code and called on FAO to initiate the process of its elaboration. This declaration emanated
from a meeting at Cancfn on responsible fishing hosted by the Government of Mexico in May
1992.

The Code, thus, was negotiated in parallel to the UN Fish Stocks Agreement and in
fact certain formutrations of the Code reflect the outcome of the negotiations at the UNFish
Stocks Conference. The Code, however, is far rnore encompassing than the Agreement. Its
voluntary nature has enabled it to cover much more than could have possibly b"rn included in
a legal binding instrument such as the Agreement.

Articles I to 6 describe the Code's nature and scope, its objectives and relationship
with other international instruments, directior'. for iis implementation, monitoring and
updating, the sp.cial requirements of developing countries, and genera{ principler. fn-
substantive technical part comprises Articles 7 to 12: Fisheries Management, Firhing
Operations, Aquaculture Dei elopment, Integration of Fisheries into Coastal Area
Management, Post-Harvest Practices and Trade, and Fisheries Research.

I he Cotj.' is global in scope and directed toward all states and fishing entities,
subregional, regional and global organizations, whether governmental or non-governmental,
and all persons concerned with the conservation of fishery resources and the management and
development of fisheries. Its objectives are very far-reaching and ambitious, including the
establishment of general principles and standards of conduct for responsible fisheries and,
inler alia, the establishment of specific principles and criteria for the elaboration of national

'' See Edeson ( 1996) for a brief review of the Code.
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policies. It specifies policy objectives such as the contribution of fisheries to food security and

food quality, giving priority to the nutritional needs of local communities.

Article 6 encapsulates the "philosophy" of the Code in a set of general principles. The

most significant contents of a few selected paragraphs are summarized in the following.

Paragraph 6.1 establishes that the right to fish carries with it the obligation to do so in
a responsibli manner. With regard to the objectives of fisheries management, responsible
fisheries is understood to include the rnaintenance of the quality, diversity and availability of
fishery resoruces in sufficient quantities for present and future generations in the context of
food security, poverty alleviation and sustainable development (see 6.2). It also includes the

protection from destruction, degradation, pollution and other significant human impacts of all
critical fisheries habitats in marine and fresh water ecosystems, such as wetlands, mangroves,
reefs, lagoons, nursery and spawning areas (6.8),

Paragraph 6.13 calls on states to facilitate consultation and the effectiveparticipation
of industry, fishworkers, environmental and other interested organizations in decision making
with respect to the development of laws and policies related to fisheries management,

development, international lending and aid.

Paragraph 6.18 recognizes the imp nant contributions of artisanal and small-scale
fisheries and requests states to protect the rights of fishers and fishworkers, particularly those

engaged in subsistence, small-scale and artisanal fisheries. Where appropriate, states should
give them preferential access to traditional fishing grounds and resources in the waters under

their national j urisdiction.

The substantive contribution of NGOs and INGOs to the Code negotiation process can

be gauged from the fact that first drafts of some of the above summarized provisions were

originaity submitted by representatives of these organizations.l2

Many of the paragaphs of Article T "Fisheries Management" and Article 8 "Fishing
Operations" reflect the text of the UN Fish Stocks Agreement but extends their application to
areas of national jurisdiction including implicitly to inland fisheries.

While adhering to the general principles of sustainability enshrined in TINCEI s

Agenda 21, the Code's Article 9 "Aquaculture"Development" is an innovation in an

international instrumeni. It provides comprehensive guidance for the development planning,
management and operation of aquaculture in a sustainable and reJponsible manner.

Article l0 "Integration of Fisheries into Coastal Area Management" is also innova.ive
by emphasising the protection of fisheries interests and the adequate representation and

participation of such interests in the decision-making processes for integrated coastal

management.

Article 1 I "Post-Harvest Practices and Trade" establishes the needed link befween the
consen'ation and management of fisheries resources and their utilization and trade. While its
main tenor is to promote the further liberalization of trade in fish and fishery products, it

't The connibution of NGOs and INGOs to both the Code negotiations and the UN Fish Conference has been

well anall'sed in a special issue of DEEP (Development Education Exchange Papers) published by FAO and

produced by the International Collective in Support of Fishworkers (ICSF).
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gontains several important provisos such as that trade "should not compronise the sustainable: -

development offisheries...... " (11.2.2) and that States, aid agencies, multilateral development

banlrs and other relevant internalional organizations should ensure that their policies and

practices related to the promotion of international fish trade and export production dq not

result in environmental degradation or adversely inrpact the nutritional rights and needs of
people for whom fish is critical to their health and well being and for v'hom other comparable

sources offood are not readily available or alfordable" (Paragraph 11.2.15).

Article l2 "Fisheries Research", in addition to underlining in general termsthe
relevance of a sound scientific basis for the conservation, management and utilization of
fishery resources, also lists certain specific areas where research may produce desirable

results. These include studies on the selectiviU of fishing geff, the environmental impact

assessment of new types of gear prior to their introduction, and investigation and

documentation of traditional fisheries knowledge and technologies, in particular those applied

to small-scale fisheries.

The FAO Fisheries Department is actively promoting the widespread application of
the Code. For this purpose it has developed a comprehensive mid-term strategy in support of
the implementation of the Code. This is in line with the rnandate received from the

Conference at the time when the Code was adopted in 1995 requesting the Organzation to

rnake provision in its Programme of Work and Budget to:

. provide advice to developing countries in implementing the Code;

o elaborate an inter-regional programme for external assistance to support the

implementation of the Code;
. elaborate technical guidelines in support of the implementation of the Code, and

. monitor and report on_the Code's implementation- 
.

The Conference also urged FAO to strengthen regional fishery bodies so that they

might deal more effectively with fisheries conseryation and rnanagement, the Code's primary

objective.

The technical guidelines in support of the implementation of the Code so farpublished

by the FAO Fisheries Department focus on fishing operations, the precautionary approach to

capture fisiieries and species introductions, integratiqn of fisheries into coastal area

*unug"rnent, fisheriesmanagement, and aquaculture development. Ott:u-r technical

guidelines are under preparation.

Extra-budgetary resources are being mobilizeu in support of the implementation of the

Code by'devetoping countries through an Inter-regional Programme. lndicative commitments

have been received from sorne ct'' ntries to support the Programme financially, including one

Sub-programme entitled Umbrella Support. to NGOs which has been elaborated jointlyby the

FAO Fisheries Department and several INGOs which had been closely involved in the Code

negotiation process. This and three other Sub-programmes are expected to become operational

in eariy 1998.
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6. The Uruguay Round of Multilateral Trade Negotiations

There are few areas of international bargaining which are as complex as those dealing

with trade. The reason is the large variety of goods and services subject to exchange, the

diversity of interests of countries differing in their natural, human, cultural and capital

endowments and the difficulty of predicting and anticipating the repercussions of changes in
trading rules on various social and economic population strata within any one country.

The general trend in international economic relationships has been to reduce tariff (e.g.

import and export duties) and non-tariff (e.g.quantitative quotas; unilateral product standards,

etc.) impediments to trade including barriers to the flow of capital. This trend is evident from

the fact that the growth rate of international trade of goods and services has been significantly
higher than the growth rate of GDP -in most regions of the world in recent decades. This

pro"rs of trade liberalization is one of the principal elements of 'globalization', the other

being the dramatic fall in the costs and the dramatic increase in the amount of international

communication.

Similar to agricultural products, fish and fishery products are treated differently from

other products in the General Agreement on Tariffs and Trade (GATT) and continue to face

higher average tariff rates in economically advanced countries than most industrial goods.

While tariffs on unprocessed fisl; and shell fish are generally lou'. tariffs tend to rise steeply

with the degree of product processing. This is a clear reflection olthe interest of these

countries, given their limited and often over-exploited fishery resources, to ensure an adequate

fish supply for their populations but at the same time protect the interests of their fish

processing and retailing industries.

An area of additional complexity in the case of food items for human consumption

such as fishery products are health and sanitary concerns as well as technical trade barriers in

the form of, for example, product standards. Two separate agreements were conclu..l:d within
the Uruguay Round dealing with these aspects which proscribe certain requirements geared

towards non-discriminatory behaviour such as the application of the same sanitary and health

standards to domestic and imported products. One of them is entitled Agreement on Sanitary

and Phytosanitary (SPS) Measures which, in reference to harmonised intemational standards

on, for example, residues of pesticides, veterinary drugs etc. in food items including in fish

and fisher products will take as a basis the so-called Codex Alimentarius u ich is produced

and updated by a special commission and various specific committees under the

secretariatship of FAO and the World Health Organization (WHO). Where no international

standard exists, the SPS Agreement prescribes in the next instance the use of the equivalence

principle whereby the importing country accepts that SPS measures in the exporting country

achieve an ippropriate level of health protection, even though they differ from the measures

used in the importing county. In case a country wishes to rely on its own domestic standards

only, it is required to provide either scientific evidence or appropriate risk assessment (Filhol,
l ee5).

Similar to the SPS, the Agreement on Technical Barriers to Trade (TBT) creates the

presumption in favour of harmonised international standards and technical regulations.
Further, it establishes a code of good practice for the preparation, adoption, notification and

application of voluntary standards as well as how information on standards can be accessed.

Of particular relevance for fish and hsheries products, is the fact that the Agreement covers
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too production processes and methods related to the characteristics of the product itself. This

is an amendment which has been made pursuant to the dolphin-tuna dispute (Filhol, 1995)

The international organization addressing trade and trade-related issues is the.newly

fbunded World Trade Organization (WTO) under u'hose secretariatship trade negotiations

take place and which has the important function of dispute settlement. Areas of increasing

dispute are trade restrictions based on environmental and social standards as, for example,

observed with the requirement by the US Government that exporting countries supplying the

US market with shrimp must require their fishing indusbry to use turtle excluder devices in
shrimp trawlsl3.

7. International labour standards and human rightsla

International labour standards are cenulal to the activities of the International Labour "'

Or_ganization (ILO). Over the years, the governments of ILO member States and their

employers' and workers' organizations have built up a system of international standards in all
rvork-related matters, such as the abolition of forced labour, freerJom of association, equality

of treatment and opportunity, employment promotion and vocational training, social security,

conditions of work, maternity protection, minimum age for entering the labour market, and

protection of migrants and categories of rvorkers such as seafarers. These standards are subject

to supervision by ILO.

Employers' and workers' organizations can lodge representations with the ILO on a

nrember State's non-compliance u'ith a Convention it has ratified. Further, any member

country can lodge a complaint u'ith the ILO against another member country rvhich, in its

opinion, has not ensured in a satisfactorl'manner the implementation of a Convention which

both of them have ratified.

International labour standards play an important role in the elaboration of national

legislation, even in those countries which have not ratified a given convention. Governments

otrnernber countries often refer to the ILO conventions in questions concerning the adoption

ot labour laws or modiffing existing legislation.

The ILO's Declaration of Philadelphia (1944) states that:

iabour is not a commoditl';
freedom of expression and association are issential to sustained progress;

all human beings have the right to pursue their material and splritual development in
conditions of freedom, di*nity, econornic security and equal opportunity.

These principles, to which all member States commit themselves, have influenced the

evolution of ' rman rights action globally- Several of the freedoms contained in the Universal

Declaration of Human Rights were included at the request of the ILO, which is responsible

u'ithin the UN system for their protection. More than 75 ILO conventions are relevant to the

achievement of the [IN's International Covenant on Economic, Social and Cultural Rights.

" Several governments have recently called on \\TO to rule on this matter.

'* Thi, section is largely based on various texts downloaded from the web site of the International Labour Office
in Geneva, Srvitzerland ( see: http://wurr'.ilo.org publrc engluh/50normes/index.htm)

I

a
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The ILO's fundamental human rights conventions are:

. Freedom of Association and Protection of the Right to Organize Convention. 1948 (No. 87)
Establishes the right of all workers and employers to form and join organizations.of their own
choosing without prior authorization, and lays down a series of guarantees for the free

functioning of organizations without interference by the public authorities.

. Risht to Organize and Collective Bargaining Convention. 1949 (No. 98)
Provides for protection against anti-union discrimination, for protection of workers' and
employers' organizations against acts of interference by each other, and for measures to
promote collective bargaining.

. Forced Labour Convention. 1930 (No. 29)
Requires the suppression of forced or compulsory labour in all its forms. Certain exceptions
are permitted, such as military serice, convict labour properly supervised, emergencies such

as wars, fires, earthquakes, etc.

. Abolition of Forced Labour Convention. 1957 (.No. 105)
Prohibits the use of any form of forced or compulsory labour as a means of political coercion
or education, punishment for the expression of political or ideological views, workforce
mobilization, labour discipline, punishment fur participation in strikes, or dist 'imination.

. Discrimination (Employment and Occupation) Convention. 1958 (No. I I l)
Calls for a national policy to eliminate discrimination in access to employment, training and

working conditions, on grounds of race, colour, sex, religion, political opinion, national
extraction or social origin and to promote equality of opportunity and treatment.

. Equal Remuneration Convention. 1951 (No. 100)
Calls for equal pay for men and women for work of equal value.

. Minimum Age Convention. 1973 fNo. 138)
Aims at the abolition of child labour, stipulating that the minimum age for admission to
employment shall not be less than the age of completion of compulsory schooling.

There are several conventions directed specifically to seafarers which may apply a^.o
to fishermen and commercial maritime fishing provided the competent national authority
decides accordingly in consultation with associations of fishennen and employers. These
conventions, however, explicitly exclude seafarers including fisherrnen on wooden vessels of
traditionul build such as dhows and junks. Seafarers conventions relate to Hours of Work and
the Mannine of Ships (1996), Recruitment and Placement of Seafarers 1996), Labour
Inspection (Seafarers) (1996), Health Protection and Medical Care (Seafarers) (Rev.l987),
Repatriation of Seafarers (1987), Social Security (Seafarers) (1987), and Seafarers'Welfare
Convention (1987). As part of its work programme for 1998-1999, ILO plans to convene a
meeting on the safety and health of fishermen. ILO is also elaborating a report on the
application of international labour standards to the sector.

The Rural Workers' Orqanisations Convention of 1975 aims at encouraging the
establishment of free and viable organizations capable of protecting and furthering the
interests of their members. One area specifically mentioned where such organizations should
cooperate and actively participate is irt land reform which is considered an essential factor in
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the improvement of the conditions of work and life of rural workers. No explicit mention is
mad: in the Convention of fishermen and fishworkers but the term'rural workers'is defined
as any person engaged in agriculture, handicrafts or a related occupation in a rural areas,
whether as a self-employed person such as a tenant, sharecropper or small owner-occupier.

8. International agreements on maritime safety and marine pollutionls

The International Maritime Organization (IMO) is the United Nations specialized
a*r-cncy responsible L'rr improving maritime safefy and preventing pollution from ships.

The Torremolinos International Convention for the Safety of Fishing Vessels (1977) is
the first ever international convention on the safety of fishing vessels, ffid was adopted at a
conference held in Torremolinos, Spain. The safety of fishing vessels has been a maffer of
concern to IMO since it came into existence, but the great differences in design and operation
behveen lshin-e vessels and other types of ships had always proved a major obstacle to their
inclusion in the Convetrtions on Safety of Life at Sea and Load Lines applicable to.maritime
trade in general.

The 1993 Torremolinos Protocol was prepared because it had become clear for some
time that the parent Convention is unlikely to enter into force, largely because of technical
reasons. As a result, it was decided to prepare a replacement in the form of r Protocol which
updates the parent Convention and takes account of technological evolution in the recent \.ears
and the need to take a pragmatic approach towards the early ratification of an instrument
u'hich is needed to regulate the safety of fishing vessels and those who sail in them. Safety
provisions addressed by the Protocol include improved life-saving appliances, immersion
suits and thermal protective aids, satellite communication systems and other components of
the global maritime distress and safety system. One of the innovations of this Protocol is rhat
regional agreements can be adopted.

The International Convention on Standards of Tiaining, Certification and
Watchkeeping for Fishing Vessel Personnel (1995) has been specifically drawn up because of
the spc'ial nature of the fishing industry to which the regulations developed formaritime
vessels are not entirely appropriate. Once it comes into force, the Convention will apply to
crews of seagoing fishing vessels generally of 24 metres in length and above.

Neither the Torremolinos Convention nor the Code of Safety for Fishermen and
Fishing Vessels (B) appll' to fishing vessels of less than --l metres in length and as the
development of safety standards for those vessels is desirable, the Tdnemolinos Conference
recommended that IMO continue to dr''. elop safety standards for consffuction and equipment
of small fishing vessels with a view to promoting the safety of these vessels and their cre\\-s
Voluntary guidelines for the design, construction and equipment of smali fishing vessels have
been drafted by F.''J with the help of tLO and IMO and adopted bythe governing bodies.

't Thi, section is based on various texts downloa.ded frorn the web site of the Intemarional Maritime
Organization in London, UK (see: hnp://wr+t'.imo.org/)
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Several IMO conventions address marine pollution prevention. The International
Convention forthe Prevention of Pollution from Ships. 1973 and the 1978 Protocol relating
thereto (MARPOL 73178) applies, inter alia, also to fishing vessels. Other conventions deal
with the Prevention of Marine Pollution by Dumpins of Wastes and Other Matter"(London
Dumping Convention) (1972), and the International Convention for the Prevention of
Pollution of the Sea bv Oil (OILPOL) (1954).

9. Conclusion

Significant progress has been made during the last half century in binding international
legal instruments and voluntary codes and guidelines to protect people's basic human rights
and their living and working conditions and conserve the environment. As with all legal

instruments and codes, domestic or international, their ultimate effect depends on their
enforcement by the state and voluntary adherence by individuals and pub,ic and private
organisations. Both enforcement by the state and voluntary adherence will be furthered by
people becoming aware of the contents of these agreements and acting on it individually and

in associations.
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ANNEX 1

Convention on the Larv of the Sea - OverviewlT

The United Nations Convcntion on the Law of the Sea (full text) comprises 320 articles and

nine annexes, governing all aspects of ocean space, such as delimitation, environmental
control, marine scientific research, economic and commercial activities, transfer of technology
and the settlement of disputes relating to ocean mltters.

The Convention entered into force in accordance with its article 308 on 16 November 1994,
12 months after the date of deposit of the sixtieth instrument of ratification or accession.

Some of the key features of the Convention are the following:

* Coastal States exercise sovereignty over their territorial sea which they have the right to
establish its breadth up to a limit not to exceed 12 nauticdl miles; foreign vessels are allowed

"innocent passage" through those waters;

* Ships and aircraft of all countries are allowed "transit passage" through straits used for
internatirrnnl navigation; States bordering the straits can regulate navigational and other
aspects ofpassage;

* Archipelagic States, made up of a group or groups of closely related islands and

interconnecting waters, have sovereignty over a sea area enclosed by straight lines drau'n

between the outermost points of the islands; all other States enjoy the right of archipelagic
passage through such designated sea lanes;

* Coastal States have sover. .gn rights in a 20O-nautical mile exclusive economic zone (EEZ)
with respect to natural resources and certain economic activities, and exercise jurisdiction
over marine science research and environmental protection;

* All other States have freedom of navigation and overflight in the EEZ, as well as freedom to
lay submarine cables and pipelines;

* Land-locked and geographically disadvantaged States have the right to participate on an

equitable basis in exploitation of an appropriate part of the surpfus of the living resources of
the EEZ's of coastal States of the sarne region or sub-region; highly migratory species of fish
and marine marnmals are accorded special protection;

+ Coastal States have sovereign rights over the continental shelf (the national area of the
seabed) for exploring and exploiting it; the shelf can extend at least 200 nautical miles from
the shore, ffid more under specified circumstances;

* Coastal States share rvith the international community part of the revenue derived from
exploiting resources from any part of their shelf beyond 200 miles;

tt This overview is taken verbatim from the follor+'ing Internet site: http://www.un.org/Depts/los/losconvf .htnr

i
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+ The Commission on the Limits of the Continental Shelf shall rnake recornrnendations to

States on the shelfs outer boundaries when i: extends beyond 200 miles;

* All States enjoy the traditional freedoms of navigation, overflight, scientific research and

fishing on the high seas; they are obliged to adopt, or cooperate with other States in adopting,

measures to manage and conserve living resources;

* The lirnits of the territorial sea" the exclusive economi c zone and continental shelf of islands

are determined in accordance with rules applicable to land tcrritory, but rocks which could not

sustain human habitation or economic life of their own would have no @onomic zone or

continental shelf;

+ States bordering enclosed or semi-enclosed seas are expected to cooperate in managing

living resources, invironmental and research policies and activities;

* Land-locked States have the right of access to and from the sea and enjoy freedom of transit

through the territory of transit States;

* States are bound to prevent and control marine pollution and are tiable for damage caused

by violation of their international obligations to combat such pollution;

* All marine scientific research in the EEZand on the continental shelf is subject to the

consent of the coastal State, but in most cases they are obtiged to grant consent to other States

when the research is to be conducted for peaceful purposes and fulfils specified criteria;

* States are bound to promote the development and transfer of marine technology "on fair and

reasonable terms and tonditions", with proper regard for all legitimate interests;

* States parties arr obliged to settle by peaceful meani their disputes concerning the

interpretation or application of the Convention;

* Disputes canbe submitted to the Internationa, Tribunal forthe Law of the Sea estabtrished

under the Convention, to the International Court of Justice, or to arbitration- Conciliation is

also available and, in certain circurnstances, submission to it would be compulsory' The

Tribunal h.., exclusive jurisdiction over deep seabed mining disputes'

J-.
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Annex 2

Text of selected Articles of the 1982 United Nations Convention on the Law of the Sea

Article 61

Conservation of the living resources

I . The coastal State shall determine the allowable catch of the living resources in its exclusive

economic zone.
2. The coastal State, taking into account the best scientific evidence available to it, shall

ensure through proper conservation and management measures that the maintenance of the

living ,*ro*rrr in itr* exclusive economic zone is not endangered by over-exploitation. As

appropriate, the coastal State and competent international organizations, whether : -rbregional,

regional or global, shall co-operate to this end.

3. Such measures shall also be designed to maintain or restore populations of harvested

species at levels which can produce the mrucimum sustainable yield, as qualified by relevant

environmental and economic factors, including the economic needs of coastal fishing

corrununities and the special requirements of developing States, and taking into account

1-:shing patterns, the interdependence of stocks and any generally recofirmended international

minimum standards, whether subregional, regional or global.
4, In taking such measures the coastal State shall take into consideration the effects on

species associated with or dependent upon harvested species with a view to maintaining or

restoring populations of such associated or dependent species above levels at which their

reproduction may become seriously threatened.

5. Available scientific information, catch and fishing efforr statistics, and other data relevant

to the conservation of fish stocks shall be contributed and exchanged on a regular basis

through competent international organizations, whe'\er subregional, regional or global, where

appropriate and with participation by all States concerned, including States whose nationals

are allowed to fish in the exclusive economic zone.

Article 62

Utilization o; .he living resources

1. The coastal State shall promote the objective of optimum utilization of the living resources

in the exclusive economic zone without prejudice to article 61.

2. The coastal State shall determine its capacitl to harvest the living resources of the

exclusive economic zone. Where the coastal State does not have the capacity to han'est the

entire allowable catch, it shall, through agreernents or other arrangernents and pursuant to the

terms, conditions, laws and regulations referred to in paragraph 4, give other States access to

the surplus of the allowable catch, having particular regard to the provisions of articles 69

and 70, especially in relation to the developing States mentioned therein.

3. In giving access to other States to its exclusive economic zoire under this article, the

coastal State shall take into account all relevant factors, including, inter alia, the significance

of the living resources of the area to the economy of the coastal State concerned and its other

national interests, the provisions of articles 69 and 70, the requirements of developing States

in the subregion or region in harvesting part of the surplus and the need to minimize economic
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dislocation in States whose nationals have habitually fished in the zone or which have made
substantial efforts in research and identification of stocks.
4. Nationals of other States fishing in the exclusive economic zone shall comply with the

conservation measures and with the other terms and conditions established in the laws and
regulations of the coastal State. These laws and regulations shall be consistent with'this
Convention and may relate, inter alia, to the followin*e:
(a) licensing of fishermen, fishing vessels and equipment, including payment of fees and
other forms of remuneration, which, in the case of developing coastal States, may consist of
eJequate compensation in the field of financing, equipment and technology relating to the
fishing indusry;
(b) determining the species which may be caught, and fixing quotas of catch, whether in

relation to particular stocks or groups of stocks or catch per vessel over a period of time or to
the catch by nationals of any State dwing a specified period;
(c) regulating seasons and areas of fishing, the t5pes, sizes and amount of gear, and the

types, si. es and number of fishing vessels that may be used;
(d) fixing the age and size of fish and other species that may be caught;
(e) speciffing information required of fishing vessels, including catch and effort statistics

and vessel position reports;
(0 requiring, underthe authorization and control of the coastal State, theconduct of

specified fisheries research programmes and regulating the conduct of such research,

including the sampling of catches, disposition of samples and reporting of :,ssociated

scientific data;
(S) the placing of observers or trainees on board such vessels by the coastal State;
(h) the landing of all or any part of the catch by such vessels in the ports of the coastal State;
(i) terms and conditions relating to joint ventures or other co-operative arrangements;

0) requirements for the training of personnel and the transfer of fisheries technology,
including enhancement of the coastal State's capability of undertaking fisheries research;
(k) enforcement procedures.
5. Coastal States shall give due notice of conservation and management laws and regulations.

t
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Annex 3

Summary of the main contents of the27 principles of the Rio Declaration on
Environment and Development

Principle (P) I places human beings at the centre of concerns for sustainable development. P 2

asserts the sovereignty of states to exploit their own resources according to their policy

objectives but places on them the obligation to cause no damage to the environment of other

states beyond the limits of national jurisdiction. P 3 states theright to development andP 4

demands that environment protection forms an integral part of development. P 5 calls on

states and all people to collaborate in the eradication of poverty and P 6 dernands that special

priority be given to developing countries, particularly the least developed and most

environmentally vulnerable. P 7 calls on states to cooperate in environment conservation and

acknowledges th, ,pr"ial responsibilify born by deveioped countries because of their burden

on the global environment and the technological and financial resources they command. P 8

asks states to reduce and eliminate unsustainable patterns of production, consumption and to

promote appropriate demographic policies. P 9 promotes international cooperation in

capacity-building and knowledge and technology ffansfer. P l0 promotes broad-based

participation in decision-making, the free flow of information and access to the judicial and

administrative proceedings. P I I calls on states to enact effective environmental legislation. P

l2 asks states to promote a supportive and opc, r international economic systenr and refrain

from using environmental rneasures as arbitrary barriers to trade. P l3 requires states to

develop national law and to cooperate in the development of international larv regarding

liability and compensation of victims of pollution and environmental harm. P 14 calls on

states to discourage the transfer to other states of substances that cause serious harm. P 15

requires states to widely apply the precautionary approach, i.e. the lack of full scientific

certainty shall not be used to postpone cost-effective measures to prevent serious or

irreversible environmental damage. P l6 calls on national authorities to promote the

internalisation of environmental costs, i.e. the polluter should bear the cost of pollution. P 17

requests the undertaking of environmental impact assessments for proposed activities that are

likely to have significant environmental impacts. P l8 and P l9 commit states to give early

notification of emergencies, disasters, etc. and of other activities resulting in transboundary

environrnental impacts and call on the international corrununity to help states afflicted by
disasters and emergencies. P 20 urges the full participation by women in environmental

management and development. P 2l asks that youth be mobilized to forge a global

partnerstrip. P 22 requires states to recognize dnd duly support the identity, culture and

interests of indigenous people and cnable their eflective participption in achieving sustainable

development. P 23 requires the protection of the environment and natural resources of people

under opf i-ession, domination and occupation. P 24 calls on states to protect the environment
in times of armed conflicts . P 25 recognizes the interdependence and indivisibility of peace,

development and environmental protection. P 26 commits states to resolve all environmental
disputes peacefully and P 27 requires all states and people to cooperate in good faith and in a
spirit of partnership in the fulfilment of the principles of this declaration.
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Annex 4

Summary of the main provisions of the 1995 Global Programme of Action for the
Protection of the lt{arine Environment from Land-Based Activities (GPA)

GPA identifies nine source categories and sets specific objectives and targets to be met
by States within given time frames. With regards to servage, States are expected to establish by
the year 2000 waste teatment and diqposal quality criteri4 objectives and standards based on
the nafure and assimilative capacity of the receiving environment. By the y,. tr 2025, all sewagc,
waste waters and solid wastes should be disposed of in confbrmity with national and
international environmental quality gurdelines.

Emissions and discharges of persistent organic pollutanh should be reduced or
eliminated, giving immediate attention to the identification and infioduction of substitutes for
such substances. Cleaner production proces$es are to be introduced to reducc or eli.,rinate
hazardous by-products and wastes associated with production, incineration and combustion, e.g.
dioxins, furans, hexachlorobenzene and polycyclic aromatic hydrocarbons. Further, best
environmental practice for pest control in agriculture and aquaculfure should be prornoted.

A further objective is to reduce or eliminate emissions and discharges of radioactive
substances, of heal-v metals, rnd of oil (hydrocarbons), in order to prevent, reduce and
eliminate pollution of the marine and coastal environment.

Another source category are nutrients. The objective of the Action Programme is to
identify marine areas rvhere nutrient inputs are causing or are likely to cause pollution, to reduce
nutrient inputs into the areas identified and to reduce the number of marine areas where
eutrophication is evident. This is an area ofparticular interest since agricultural practices are a
source of nutrient enrichment of coastal waters. Agriculturdl activities and deforestation
contribute also to another category affecting the mar,ne environment: sediment mobilization.

Litter threatens marine life through entanglement, suffocation and ingestion and is
widely recognized to degrade the visual amenities of marine and coastal areas. Tl ,e target is that
by the year 2025 States should provide all urtan areas with adequate waste collection, disposal
and treatment services.
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